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Psuarez-
U.S. History on forced labor laws

® 1890 McKinley Tariff Act banning products made by prison labor
18904 (EZ&FIXTE) BILHM%E LE~m

e Smoot-Hawley Tariff Act of 1930 going further to ban goods made by slaves
and later forced labor and children
19304 (HMR4F-ZEF X FER) H—FTRIEBRNRUKERRET T L EFENEm

e 2016 Trade Facilitation & Trade Enforcement Act (TFTEA) eliminates Smoot-
Hawley exception for goods not available domestically (consumptive demand

exception)
20165 (HASZERNSHAZPUAZE) (TFTEABUH T Hiil4F-EF X FE N ER X BN AR 1S
& am I BI oY CEER TSR ABISN

® 2017 Countering America’s Adversaries through Sanctions Act (CAATSA)

addressing goods made by North Korean nationals
20175 (AT BHIZEEXFIE) (CAATSA)(EH X BEFE R SIS E



Psuarez:
Uyehur Forced Labor Prevention Act (UFLPA)

2B S A A

® Signed into law December 23, 2021, Effective June 21, 2022
2021 12A23AXE - 20226 A21H 43K

e Creates Rebuttable Presumptionthat goods made wholly or in part in Xinjiang
Uyghur Autonomous Region (XUAR), or by entities identified by USG on UFLPA

Entity List, are made with forced labor and prohibited from entry into U.S.
AIREBERE - MRREEEE D EMEENE M - SHUFLPASKIN S 2 EME W N m
eEAEESTME - BIEHAZEE

® Presumption will apply to goods from other countries which could include

inputs made in Xinjiang
BREHEAXRBEMERMAREEEHERZNE S
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= CBP Forced Labor Enforcement Process

Process is different for other 1930 Act forced labor detentions
19304F A EHYEIE 5 A HIFPIE/F

- The Tariff Act of 1930 has no “rebuttable presumption” as with CAATSA and UFLPA
- 1930FE X MEEREURRBENAE - What 1307
means?
- CBP uses the Withhold-Release Process (WRO) described below for 1307 detentions
CBP{& A1 &- 1T (WRO)

o - -9 - -0 0
e 1 i% W o
=
Receipt of CEP Evaluation Commissioner or Issuance of Exclusion or
Allegation or Delegate Issues WRO WRO or Finding Seizure of
Self-Initiation or Finding Merchandise
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Back to UFLPA: Products subject to

extra scrutiny
UFLPA:ZZ) &S0 R LAY 0a

- ldentified in the statute
e Cotton #g7¢E
e Tomatoes &Fn
e Polysilicon £ &%

- Identified in CBP’s Strategy document
e Apparel iR

e Silica-based products, such as raw materials used to . ]
make aluminum alloys, silicones, and polysilicon
BEE~m - NRTHEREE - ERAZEENERYR

- These are high-priority sectors for enforcement!
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Congress makes the laws and CBP enforces them
ERHEAEE CBPIATEMIT

® CBP is responsible for determining the use of forced labor
CBPARIAE 2GR EREF

e CBP provides transparency by publishing data and guidance
CBPE I A MUENIESKIESERE

e CBP evaluates each case on its own merits. In other words, it makes

decisions on a case-by-case basis
CBPEE1T 1R M(E

e Forced labor is a “top-tier compliance issue” according to U.S. officials
BIEXEERNRZE  BEGFHNE‘REENSAOH"
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CBP Publishes data on UFLPA enforcement
CBPZAMUFLPAR Z 4015

« On March 14, CBP put out a UFLPA “Dashboard”

Na
- 3A148, CBPAMMEEIE PN
'\% U.S. Customs and Border Protection (CBP)
];I..‘;_d('fu;r_mm.\_nd Uyghur Forced Labor Prevention Act Enforcement Statistics
order ptection

« Out of 3,237 shipments stopped, a total of 1,627 have been shipments from
electronics industry category (majority were solar panel products) as compared to

631 for apparel, footwear and textiles and 422 from the industrial and manufacturing oo
materials industry Facalfer  lnduy ExamBealt  Cousry of Orgin
EHEZER32378 RS - BF T MERYHIT16274, RE. #HIEMARm - . B
EKHRYHE 1+6311¢ TN/ ANFIEM RIS \i—|'42214: Shipment Value (USD) by Quarter

« The goods from Malaysia and Vietnam are being stopped for suspicion that inputs o $304.73M
came out of the Xinjiang region 200 e
NN ERBEFEMXARA - S0 REERANAEENE YW= - — e N—

+ Lots of solar goods explained by early enforcement

- REAPUAI=AIRE XPHRE i
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It's not hopeless to export to the U.S

- CBP denied 17 shipments of electronics and released 552, meaning that it denied less than 3%
of them. According to their data another 1,058 shipments of electronics are still “pending”

A which is over 61% of all pending shipments under all categories
| CBPEZB17#t BB F 7= an - TAT552#t, XEWRERLE 7 FARB3%MEFr~m - ZE1058iItBF~m“FE”, 4ATA
ERGFERYII61%LL L,

- Overall, CBP has denied 424 shipments under UFLPA and released 1,090, meaning it has denied
about 28% of all shipments where it has made a final decision. Not counting electronics, CBP
has denied 407 shipments under UFLPA and released 538, putting the rate at which the agency

denies non-electronics shipments at over 43%.
- CBPARIEUFLPAIE 44244t T34 - IAT10904L T34 - XEMREEMHFEATENEGP - BEERL28%, WNHEERE
T on - CBPIEZ4B407HEDIY) - MXATS38H#HE I - TRAESFEBF— mrIEEAl43%.,

- Thus, data shows not all suspicious shipments are blocked from entry
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Back to the law: the ‘rebuttable presumption”

- CBP will presume that goods produced in the region or on the Entity List are made

with forced labor
CBPSHER & 7R 12 M X B SEARN B B ATV mn = f5F AR sR 4B 5 o mlli& Y

- The presumption is rebuttable which means the importer must show the following:
- BRERTLRIER, HOBLMERELMER

e Demonstrate full compliance with the guidance issued pursuant to the strategy to
support enforcement described in section 2(d)(6) of the UFLPA and any regulations

implementing the guidance;
IFFASE = &5 & UFLPARIIE S /5 T FISEIfiE S 75 £t eV E AR,

e That it has completely and substantively responded to all CBP inquiries; and
BEAL 2 EASEFEEM[CIN © CBPRIFT A 18/T]

e Show by clear and convincing evidence, that the good was not mined,

manufactured or produced, wholly or in part, by forced labor.
LUEMIFIS NMERBNIEIERARB - 2B AR B2 BB FMH XK ~ dliEsiEr~/m
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Important USG Publications on UFLPA

- “Strategy to Prevent the Importation of Goods Mined, Produced, or Manufactured with
Forced Labor in the People’s Republic of China” provides information on:

o https://www.dhs.gov/sites/default/files/2022-06/22 0617 fletf uflpa-strategy.pdf

« CBP’s “Operational Guidance for Importers” provides information on:
o https://www.cbp.gov/document/guidance/uflpa-operational-guidance-importers

UFLPA Entity List
https://www.dhs.gov/uflpa-entity-list

Additional Guidance published Feb. 23, 2023 on Applicability Review Submissions

e https://www.cbp.gov/trade/programs-administration/forced-labor/tfaqgs-ufipa-
enforcement

e https://www.cbp.gov/sites/default/files/assets/documents/2023-
Fe(;:)f/Best%ZOPractices%ZOfor%ZOAppIicabiIity%ZOReviews Importer%20Responsibilities 0
-par



https://www.dhs.gov/sites/default/files/2022-06/22_0617_fletf_uflpa-strategy.pdf
https://www.cbp.gov/document/guidance/uflpa-operational-guidance-importers
https://www.dhs.gov/uflpa-entity-list
https://www.dhs.gov/uflpa-entity-list
https://www.dhs.gov/uflpa-entity-list
https://www.dhs.gov/uflpa-entity-list
https://www.dhs.gov/uflpa-entity-list
https://www.dhs.gov/uflpa-entity-list
https://www.dhs.gov/uflpa-entity-list
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Process: Ways to show goods are not

covered by UFLPA
TiAE UFARZT )R ZUFLPA R %

o Make an Applicability Review Request
IRHERFERIE

o Ask for an Exception that the Rebuttable Presumption

does not apply
== REg IR

o Ask for the usual advance ruling pursuant to 19 C.F.R.

Part 177
RIS 8 E st H R
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How to show good's not produced in

whole or in part in Xinjlang?
ETEUFABaa R 2 £ 508587 tEFTig #liE

e Show that the goods and inputs sourced completely
outside of Xinjiang and have no connection with UFLPA
Entity List

o FmMENTERENEZINLSUFLPASHA BT R TR

e Supply-chain tracing
N EER
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How to show goods not produced in whole or in part by

forced labor?
EHEIFHAE Y RS LI 24 B agiE i

e Show by clear and convincing evidence
- AWM. BRARAOVIENE

« Map the entire supply chain, and transport, including identifying all parties involved
o SHEIBBNMENEMNIZEE - BERAIPFIBEERS

e Provide complete list of all worker at an entity
. RMMEIAMTELZS
o Show how and to whom wages are paid
T B a1E RS2
Show whether worker comes from Xinjiang, including residency status
TARERBEHE
Show output is consistent with documented workers
FESXHICEN TIANEHET

O O O O ©o
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How to show good's not produced in whole or in part by
forced labor?

o Address controls each entity has in place to ensure that all workers are

recruited voluntarily
- FMAERIZHEERMNE

o Show every worker from Xinjiang is working voluntarily, and without menace

or threat of penalty
- XRBHEMIANEEIE RE®REZD

o Evidence might consist of documents and even third-party inspections
IEREIRENHNE = ANE
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Common Elements of a Due Diligence System
KR EEFH BRI EZE &

o Engage stakeholders and partners (e.g., individuals, communities and

suppliers)
o FREEXBNEHENES ST A LREFHERNE)

o Assess risks and impacts (origin, transactions, business relationships, public

information)
o MENREMEMEERERE. XHm:. WFSRHR - 2HER)

\

o Develop a code of conduct (zero tolerance for forced labor, address risk, due

diligence system including audits and training)
o FHIETAAEMNMNREFTHERR - NIXK - RERFESE - e2FE /)

e Communicate and train across the supply chain
T Ze A {4 Ny 55 0PI 1705 8 A0 15 )|
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Common Elements of a Due Diligence System (cont.)
Yl o= s T

o Monitor compliance (by traditional audits as well by use of technology and partnerships with

civil society)
BNEFBEREIEREITURANARATNSERBHNEEIIKFERR)

e Remediate violations
YIEFBAITA

e Independent review
MILEHE

o Report performance and engagement Engagement ?
WEMTHSE5BR
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Effective supply-chain tracing
BRI ITIEE R

o Must know suppliers and labor sources at all levels of supply chain, including

raw materials
o THRENESENMNNTNENENF KR - SFEEMERIE

e Collect information
® ”&%1%1%\

o Tracing is the ability to show chain of custody of goods and materials from

beginning of the supply chain
o B MERNERNER BREYMIRME R E TSR

e No commingling of product inputs at any point ?
o fEEIFHMEE AR S mAIKIR

e Warning: importations involving inputs from factories that source materials
both within Xinjiang and outside risk having their goods may be subject to
detention, exclusion or seizure because it may be harder to show the product
contains only non-Xinjiang materials
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Specifics on supply chain tracing. . .

(T GERR RO RIS

e Detailed description of the supply chain
{4k 7 % 13 2

e Document how the good was made from raw materials
1D R E MmN NRM R = R E

e Document roles of entities and relationship
ICRS5XFHNAEMEERA

e Provide evidence of provenance of each component
RESNMEAGHXRIR

e Have an auditable process
IR
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Using Technology #xx¢z

- Various technology tools exist for ...
e Mapping/ visibility and traceability
¢l /AT AL E AN oI 4535

e DNA, isotopic, and other testing
DNA, [B]43z 3= F0 E 4t N il

e Risk assessment and Due diligence
X @ G A RERE &
e Traditional supplier screening

AN HNEEE



Psuarez.

Examples of documentation created in the normal
course of business

- Parties ZFE A

- Payment and transportation of raw materials {5 3XF1R 4+ it
- Transaction and supply chain records 3% 5 f14t N 5510 5

- CBP gives examples of supply chain documentation for

e Solar: documentation including PosZE 41T £, payment records for entire supply
chain; flow chart of production process and maps of region where production occurs;
identify all entities

e Cotton: similar to solar and includes records, flow charts and list of all entities

https://www.cbp.gov/sites/default/files/assets/documents/2022-
Jun/CBP Guidance for Importers for UFLPA 13 June 2022.pdf



https://www.cbp.gov/sites/default/files/assets/documents/2022-Jun/CBP_Guidance_for_Importers_for_UFLPA_13_June_2022.pdf
https://www.cbp.gov/sites/default/files/assets/documents/2022-Jun/CBP_Guidance_for_Importers_for_UFLPA_13_June_2022.pdf
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Have a plan for responding to UFLPA detention before it occurs
BT AT

Confirm that suppliers are aware of UFLPA
WA SR B HIZRUFLPA

Maintain supply chain documentation
RPN 53
e Remember CBP prefers documents created in the ordinary course of

business
e CBPEENEIEBWRIREIOIENHE

« Communicate early with the appropriate Center of Excellence before the

goods arrive at the port of entry
- AEEYMIAZRAROFRZAREBESHER 958

e Provide any other relevant information that might be helpful
o REHMFIEEERAMNEXER
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Defending a UFLPA detention, exclusion or seizure

?suarez%

o Detention: Respond to CBP within 30 days to address rebuttable presumption.
n#

o Exclusion: File an administrative protest
BERRIAA TR

o Seizure: File a petition for remission of the seizure
141




?suarez% Best Practices

o Be proactive and use your contracts to ensure compliance
MR ED - EHESEBERSH

e Have a plan for responding to a UFLPA detention before any detention occurs
o IRAIINZE

« Have a complete, well-organized package ready with English translations
o HERTE - RIEBWRXXGERFIBENEG

o Monitor supplier relationships and labor conditions in supply chains, including
the use of third-party audits, risk assessments and supply chain transparency

tools
. WBEMHNE

e Communicate early with CBP before the shipment arrives at a U.S. port of
entry



suarez-
Now it’s time for your Questions!

- This presentation was jointly brought to you by:

Evelyn M. Suarez, Esq
The Suarez Firm, PLLC
Washington, D.C.
Esuarez@suarezfirm.com

AND
LiLi
Dentons (Beijing)
Lili.beijing@dentons.cn
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